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only if a majority of the owners vote to pro-
ceed. It appears that the majority is based 
on the owners who actually vote and not 
on the total number of owners. The bill 
excludes votes allocated to certain types of 
owners such as developers.

The bill applies to events and circum-
stances occurring after September 1, 2017.

Minnesota also amended its construc-
tion defect law (HF1538), making it seem-
ingly more difficult for homeowners’ 
associations to file frivolous claims against 
builders, developers, contractors, and sub-
contractors. The amended law adds sev-
eral requirements for HOAs before they 
may commence suit, including a preventa-
tive maintenance plan, cost-effective medi-
ation, and (like Colorado) support from the 
majority of the owners belonging to the 
Association.

Right-to-Work
In 2016, West Virginia became the 26th 
Right-to-Work state through its passage 
of Senate Bill 1, the West Virginia Work-
place Freedom Act. This constitutional 
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Home Owners Association Changes
Colorado passed House Bill 17-1279 
addressing construction defect actions. It 
is believed that with the passage of this 
bill, developers will once again build con-
dominiums in Colorado. The bill provides 
that a before the HOA board can bring 
a defects action, most of the owners in a 
development must agree to such an action.

Specifically, the bill requires that the 
board must notify all unit owners and the 
developer or builder that a lawsuit is being 
considered and call a meeting at which 
the executive board and the developer or 
builder will have an opportunity to pres-
ent relevant facts and arguments. The own-
ers will then have the opportunity to vote 
whether to proceed with the lawsuit.

The bill requires that the notice describe 
the specific defects being considered, the 
monetary relief that would be sought, 
and the anticipated risks and benefits. 
The notice must describe the proposed 
fee arrangements with attorneys and esti-
mated litigation costs that could not be 
exceeded without board approval. The risks 
that must be described include: (i)  if the 
HOA loses, it may not recover its legal fees 
and costs, (ii)  the HOA may be responsi-
ble for the attorney’s fees and costs of the 
opposing party, and (iii) until the defects 
are repaired, the market value of units 
and the ability of owners to refinance 
their units, or prospective buyers to obtain 
financing, might be adversely affected.

An important feature is that potential 
defendants must be invited to the meeting 
and given an opportunity to address the 
unit owners concerning the alleged con-
struction defects. This requirement pro-
vides the developer or other contractors 
the opportunity to persuade owners to 
vote against suing and the defendant can 
offer to remedy any defects. Notice to the 
any construction professional that is to be 
named in a lawsuit must be done 5 days 
before the mailing of the notice to owners.

The meeting must be held not less than 
10 days or more than 15 days after the mail-
ing date of the notice. The time period for 
providing the notice, holding the meet-
ing, and voting is a strict 90 days. Statutes 
of limitation and repose are tolled from 
the date of mailing of the notice until the 
90 day period expires or the voting is con-
cluded. An association will need to be care-
ful in calculating this 90 day period when 
considering whether to pursue a construc-
tion defect action.

No quorum is required at the meeting 
and a defect lawsuit can be commenced 
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validity of this law was challenged by the 
AFL-CIO, and the bill was enjoined by the 
Circuit of Kanawha County. The West Vir-
ginia Supreme Court of Appeals is set to 
hear arguments on this issue on Septem-
ber 5, 2017.

In 2017, Kentucky and Missouri respec-
tively became the 27th and 28th Right-to-
Work states. The AFL-CIO has challenged 
Kentucky’s statute, and Governor Matt 
Bevin has moved to dismiss the challenge. 
A federal appeals court panel has recently 
upheld Wisconsin’s Right-to-Work law. 
Two chapters of the International Union 
of Operating Engineers filed a lawsuit last 
year alleging that amounts to an uncon-
stitutional taking. U.S. District Judge J.P. 
Stadtmueller upheld the law in September, 
citing a 7th U.S. Circuit Court of Appeals 
ruling upholding Indiana’s nearly identi-
cal right-to-work law.

A three-judge 7th Circuit panel upheld 
Stadtmueller. The panel noted that the 7th 
Circuit has upheld Indiana’s law and the 
union didn’t show a reason to revisit that 
decision.

Local Control
While many states across the country 
have begun to focus generally on greater 
local control for counties and municipali-
ties, this local control can sometimes lead 
to unnecessary red tape and regulations. 
Governor Greg Abbott from Texas has 
announced his intent to focus on these 
issues in the upcoming special session, 
particularly to expedite the construction 
permitting process and prevent municipal-
ities from changing the rules with respect 
to labor or wage payment in the middle of 
a project. The West Virginia legislature too 
made an attempt at dealing with the local 
control issue by its introduction of Senate 
Bill 399, the Local Government Labor Reg-
ulatory Act, which prohibits municipalities 
and counties from passing rules on wages 
and training that conflict with the require-
ments. Senate Bill 399 passed the West 
Virginia Senate along party lines, but the 
House of Delegates was unable to take up 
the legislation during the 60-day session. 
It is expected that West Virginia legisla-
ture along with other state houses around 
the country will address this issue in the 
future. 


