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http://maps.massgis.state.ma.us/map_ol/oliver.php 

81. The threat of a rise in sea level at the Terminal is imminent, as indicated by the following 

map, which shows that a four-foot or greater rise in sea level will inundate much of the Terminal: 

 

 

http://maps.massgis.state.ma.us/map_ol/oliver.php 
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Mean Sea Level Trend Measured at the Boston Tide Gauge, Tides & Currents, NOAA, available 

at: http://tidesandcurrents.noaa.gov/sltrends/sltrends_station.shtml?stnid=8443970 (last visited 

Sept. 13, 2016). 

168. At the local level, municipalities also take climate change induced risks into account in 

designing and constructing various infrastructure projects.  For example, the Deer Island sewage 

treatment plant in Boston, Massachusetts was designed and built taking future sea level rise into 

consideration.  Because of the level of the plant relative to the level of the ocean at the outfall is 

critical to the amount of rainfall and sewage that can be treated, the plant was built 1.9 feet 

higher than it would otherwise have been to accommodate the amount of sea level rise projected 

to occur by 2050, the planned life of the facility.  The planners recognized that the future would 

be different from the past and they decided to plan for the future based on the best available 

information.  

169. Unlike others involved in large-scale engineering projects, ExxonMobil has not taken 

climate change information known to it into account in designing and constructing the Everett 

Terminal to protect the Terminal and surrounding communities from catastrophic discharges that 

will result in the event of sea level rise, increased precipitation or storm events, and storm surges.  
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221. 40 C.F.R. § 122.22(a)(1) requires that a permit application submitted by a corporation be 

signed by a responsible corporate officer: 

For the purpose of this section, a responsible corporate officer 
means: (i) A president, secretary, treasurer, or vice-president of the 
corporation in charge of a principal business function, or any other 
person who performs similar policy- or decision-making functions 
for the corporation, or (ii) the manager of one or more 
manufacturing, production, or operating facilities, provided, the 
manager is authorized to make management decisions which govern 
the operation of the regulated facility including having the explicit 
or implicit duty of making major capital investment 
recommendations, and initiating and directing other comprehensive 
measures to assure long term environmental compliance with 
environmental laws and regulations; the manager can ensure that the 
necessary systems are established or actions taken to gather 
complete and accurate information for permit application 
requirements; and where authority to sign documents has been 
assigned or delegated to the manager in accordance with corporate 
procedures.  

Id.  Section 122.22(a)(1) also notes that: 

EPA does not require specific assignments or delegations of 
authority to responsible corporate officers identified in § 
122.22(a)(1)(i). The Agency will presume that these responsible 
corporate officers have the requisite authority to sign permit 
applications unless the corporation has notified the Director to the 
contrary. Corporate procedures governing authority to sign permit 
applications may provide for assignment or delegation to applicable 
corporate positions under § 122.22(a)(1)(ii) rather than to specific 
individuals. 

Id. 

222. 40 C.F.R. § 122.22 required ExxonMobil to submit the following certification: 

I certify under penalty of law that this document and all 
attachments were prepared under my direction or supervision 
in accordance with a system designed to assure that qualified 
personnel properly gather and evaluate the information 
submitted.  Based on my inquiry of the person or persons who 
manage the system, or those persons directly responsible for 
gathering the information, the information submitted is, to the 
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best of my knowledge and belief, true, accurate, and complete.  
I am aware that there are significant penalties for submitting 
false information, including the possibility of fine and 
imprisonment for knowing violations. 

40 C.F.R. § 122.22(d). 

223. ExxonMobil signed and submitted the required certification at the time of submittal of 

each of its NPDES permit applications. 

224. ExxonMobil signed and submitted the required certification at the time of development 

and certification of its SWPPP. 

225. ExxonMobil signed these certifications without disclosing information in its possession 

and relied on by the company in its business decision-making regarding climate change-induced 

factors such as sea level rise, increased precipitation, increased magnitude and frequency of 

storm events, and increased magnitude and frequency of storm surge.  

226. ExxonMobil signed these certifications without developing and implementing a SWPPP 

based on information in its possession and relied on by the company in its business decision-

making regarding climate changed-induced factors such as sea level rise, increased precipitation, 

increased magnitude and frequency of storm events, and increased magnitude and frequency of 

storm surge.  

227. ExxonMobil signed these certifications without developing and implementing a Spill 

Prevention, Control, and Countermeasures based on information in its possession and relied on 

by the company in its business decision-making regarding climate changed-induced factors such 

as sea level rise, increased precipitation, increased magnitude and frequency of storm events, and 

increased magnitude and frequency of storm surge. 
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257. Due to its location, the Terminal has discharged, and is at risk of discharging oil and 

other pollutants due to climate change-affected extreme weather events.   

258. The SPCC Plan for the Everett Terminal was not prepared in accordance with good 

engineering practices because it is not based on consideration of climate change information 

known to ExxonMobil, the petroleum industry, and to practicing engineers in Massachusetts. 

259. The SPCC Plan for the Everett Terminal was not prepared in accordance with good 

engineering practices because it is not based on consideration of climate change-induced and 

affected sea level rise that is reasonably expected to affect the Terminal. 

260. The SPCC Plan for the Everett Terminal was not prepared in accordance with good 

engineering practices because it is not based on consideration of climate change-induced and 

affected storm surge that is reasonably expected to affect the Terminal. 

261. The SPCC Plan for the Everett Terminal was not prepared in accordance with good 

engineering practices because it is not based on consideration of climate change-induced and 

affected precipitation that is reasonably expected to affect the Terminal. 

262. The SPCC Plan for the Everett Terminal was not prepared in accordance with good 

engineering practices because it is not based on consideration of climate change-induced and 

affected weather events that are reasonably expected to affect the Terminal. 

263. The SPCC Plan for the Everett Terminal was not prepared in accordance with good 

engineering practices because it is not based on consideration of climate change-induced and 

affected severe weather events that is reasonably expected to affect the Terminal. 
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JURY DEMAND 

 Plaintiff requests a jury trial on the issue of liability and any other issue cognizable by a 

jury. 

Respectfully submitted, Dated: September 29, 2016 
 

CONSERVATION LAW  
FOUNDATION, INC.  
 
By its attorneys: 
 
/s/ Zachary K. Griefen  
Zachary K. Griefen, Esq., BBO# 665521  
Conservation Law Foundation  
15 East State Street, Suite 4  
Montpelier, VT 05602  
(802) 223-5992 x4011  
zgriefen@clf.org 
 
/s/ Christopher M. Kilian 
Christopher M. Kilian, Esq.*  
Conservation Law Foundation  
15 East State Street, Suite 4  
Montpelier, VT 05602  
(802) 223-5992 x4015  
ckilian@clf.org 
*Pro Hac Vice Application Filed Concurrently 
with Complaint 

  
 
 
 
 
/s/ Allan Kanner 
Allan Kanner* 
Elizabeth B. Petersen* 
Allison S. Brouk* 
Kanner & Whiteley, LLC 
701 Camp Street 
New Orleans, LA 70130 
(504) 524-5777 
a.kanner@kanner-law.com 
e.petersen@kanner-law.com 
a.brouk@kanner-law.com 
*Pro Hac Vice Applications Filed Concurrently 
with Complaint 
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