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INTRODUCTION  

For many years, the EPA and the State of West Virginia have collaborated 

under the Clean Water Act’s regulatory structure of cooperative federalism to 

assure that the State’s program for issuing National Pollutant Discharge 

Elimination System (“NPDES”) permits meets the requirements of the Clean 

Water Act.1  The EPA and the State, through its Department of Environmental 

Protection, have worked to improve the State’s permitting program, particularly as 

it relates to issues associated with the discharge of pollutants from surface coal 

mining.  The EPA continues to employ its statutory oversight of the State’s 

NPDES program to identify issues and develop appropriate corrective measures 

with the State.                 

In 2009, Petitioners submitted an administrative petition to the EPA in 

which they requested that the EPA take the extraordinary step of withdrawing its 

approval of the NPDES program from the State of West Virginia.  Petitioners 

identified seven issues that they believed justified revocation of the EPA’s prior 

approval of the State’s program and assumption by the EPA of the administration 

and enforcement of the NPDES program in West Virginia.  Because the EPA had 

                                                 
1  See U.S. Dep’t. of Energy v. Ohio, 503 U.S. 607, 633 (1992) (White, J., 
concurring in part and dissenting in part) (the Clean Water Act establishes “a 
distinctive variety of cooperative federalism”).   
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not yet responded to this administrative petition, Petitioners filed a petition for a 

writ of mandamus to compel an EPA response.  

The EPA has now responded to the administrative petition, making a writ of 

mandamus unnecessary.  The EPA’s written response is included in the Addendum 

to this brief.  The EPA determined that most of the issues raised by Petitioners do 

not justify withdrawal of the State’s NPDES program, and denied the 

administrative petition as to those issues.  Resp. Add. at 3-4.  The EPA explained 

that it continues to consider whether initiation of withdrawal proceedings is 

warranted on portions of two issues: (i) the inclusion of appropriate limits for 

selenium in NPDES permits; and (ii) the enforcement against NPDES violations at 

mining sites.  Id.  With respect to permit requirements for selenium discharges, the 

EPA found that the State adequately addressed some of the allegations raised by 

the Petitioners and made significant improvements in the permitting of selenium 

discharges.  Id. at 8-11. The EPA nonetheless chose to defer action while it 

continues to review the State’s issuance of NPDES permits to assess whether they 

are in compliance with the Clean Water Act requirement to include limits as 

necessary to meet water quality standards for selenium.  Id. at 10-11.  As for the 

mining enforcement issue, the EPA is deferring action in order to coordinate with 

an ongoing, parallel administrative proceeding by the Department of the Interior’s 

Appeal: 15-1799      Doc: 10            Filed: 09/24/2015      Pg: 10 of 81



3 
 

Office of Surface Mining Reclamation and Enforcement under the Surface Mining 

Control and Reclamation Act of 1977.  Id. at 17.    

Because the EPA responded to Petitioners’ allegations and reasonably 

explained its decision to defer action on two issues, the Court should not issue a 

writ of mandamus to compel further EPA action.          

 

STATEMENT OF THE ISSUE 

On September 23, 2015, the EPA responded to Petitioners’ administrative 

petition for withdrawal of West Virginia’s NPDES program.  Are Petitioners 

entitled to the drastic remedy of mandamus when the EPA’s response to 

Petitioners’ administrative petition decided nearly all of the issues raised in the 

petition and, with respect to portions of two issues, reasonably explained why the 

EPA was deferring its decision?  

  

STATUTORY AND REGULATORY BACKGROUND 

A. The Clean Water Act and the NPDES Program  

The Clean Water Act was adopted to “restore and maintain the chemical, 

physical, and biological integrity of the Nation’s waters.”  33 U.S.C. § 1251(a).  To 

achieve this goal, the Act prohibits the discharge of any pollutant into waters of the 

United States except in accordance with certain restrictions.  33 U.S.C. § 1311(a).   
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Discharges of pollutants from point sources (i.e., discrete conveyances) into 

waters of the United States are regulated under the NPDES permit program 

established in Clean Water Act Section 402, 33 U.S.C. § 1342.2  A person 

discharging pollutants from a point source into waters of the United States 

generally must obtain an NPDES permit.  NPDES permits contain technology-

based effluent limitations and, where necessary, more stringent limitations to 

ensure that receiving waters comply with water quality standards.  33 U.S.C. §§ 

1311, 1312.  Water quality standards, established by states and reviewed and 

approved by the EPA, consist of designated uses, water quality criteria to protect 

those uses, and an anti-degradation policy. 33 U.S.C. § 1313(c); 40 C.F.R. §§ 

131.3(i), 131.10-131.12. 

The Clean Water Act recognizes “the primary responsibilities and rights of 

States to prevent, reduce, and eliminate pollution.”  33 U.S.C. § 1251(b).  The Act 

specifically established as “the policy of Congress that the States . . . implement 

the [NPDES] permit programs.”  Id.  States may seek authority to administer the 

                                                 
2  Discharges of “dredged or fill material” from point sources into waters of 
the United States are regulated through the issuance of permits by the U.S. Army 
Corps of Engineers under a different Clean Water Act provision – 33 U.S.C. § 
1344 – and are not implicated here.  
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NPDES program and issue NPDES permits.  33 U.S.C. § 1342(b).3  The Act 

includes criteria governing the EPA’s approval of state NPDES program authority.  

Id. 

The Clean Water Act also sets forth the process by which the EPA may 

withdraw its approval of a state’s NPDES program:   

Whenever the Administrator determines after public hearing that a 
State is not administering a program approved under this section in 
accordance with requirements of this section, he shall so notify the 
State and, if appropriate corrective action is not taken within a 
reasonable time, not to exceed ninety days, the Administrator shall 
withdraw approval of such program.   

  
33 U.S.C. § 1342(c)(3).      

B. The EPA Regulations Implementing the NPDES Program  

The EPA’s regulations implementing the NPDES program explain in further 

detail the process for withdrawal of approval of a state NPDES program.  See 40 

C.F.R. Part 123.  The regulations identify the criteria for withdrawal of a state 

program and provide that the EPA Administrator “may withdraw program 

approval when a State program no longer complies with the requirements of this 

part, and the State fails to take corrective action.”  40 C.F.R. § 123.63(a).  The 

EPA Administrator may order the commencement of withdrawal proceedings on 

                                                 
3  EPA has authorized 46 states and one Territory, including the State of West 
Virginia, to administer their own NPDES programs.  The EPA administers the 
program in the remaining jurisdictions.  See 
http://water.epa.gov/polwaste/npdes/basics/NPDES-State-Program-Status.cfm  
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her own initiative or in response to a petition from an interested person alleging 

that a State has failed to comply with the state program requirements set forth in 

the regulations.  40 C.F.R. § 123.64(b)(1).  In the case of a petition to commence 

withdrawal proceedings, the regulations require the Administrator to respond in 

writing.  Id.  The Administrator may conduct an informal investigation of the 

allegations in the petition to determine whether cause exists to commence 

withdrawal proceedings.  Id.    

If the Administrator makes a determination to proceed with withdrawal 

proceedings, the Administrator issues an order fixing a time and place for a hearing 

and specifies the allegations against the state that are to be considered at the 

hearing.  See id.  The Administrator’s decision regarding whether to withdraw 

approval of the state’s program is final agency action within the meaning of the 

Administrative Procedure Act.  Id. at § 123.64(b)(8)(ii), (vii).     

C. Factual and Procedural Background 

On May 10, 1982, the EPA authorized West Virginia to administer the 

NPDES program in that State.  47 Fed. Reg. 22,363 (May 24, 1982).  The State’s 

regulations governing the issuance and terms of its NPDES permits are set forth at 

W. Va. Code R. §§ 47-10, et seq. and 47-30, et seq. (2015). 

On June 17, 2009, Petitioners submitted an administrative petition asking the 

EPA to initiate proceedings to withdraw approval of the West Virginia’s NPDES 
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program.  Petitioners’ Addendum (“Pet. Add.”) at 1-29.  The petition was 

supplemented on July 31, 2009, and again on November 13, 2009.  Pet. Add. at 30-

47.  

On January 7, 2015, Petitioners filed a complaint in the United States 

District Court for the Southern District of West Virginia that asserted two claims 

against EPA Administrator Gina McCarthy and Regional Administrator Shawn 

Garvin.  Pet. Add. at 48-60.  The first claim for relief alleged that the EPA had not 

performed a non-discretionary duty to respond in writing to Petitioners’ 

administrative petition to withdraw West Virginia’s NPDES program delegation.  

Pet. Add. at 58.  The second claim asserted an unreasonable delay claim under the 

Administrative Procedure Act alleging that the EPA failed to timely respond to 

Petitioners’ administrative petition.  Pet. Add. at 59. 

The EPA moved to dismiss the complaint.  See Pet. Add. at 61.  The EPA 

argued that, because the Clean Water Act did not establish a mandatory duty for 

the EPA to respond to the administrative petition, the first claim failed to state a 

claim upon which relief can be granted.  Pet. Add. at 62.  The EPA sought 

dismissal of the second claim because an unreasonable delay claim related to an 

action that is directly reviewable in the court of appeals must be brought in the 

court of appeals, rather than in district court.  Pet. Add. at 62.  In response, 

Petitioners sought a stay of the district court case to allow them an opportunity to 
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bring their unreasonable delay claim under the Administrative Procedure Act in 

this Court.    

The district court granted the EPA’s motion to dismiss the first claim for 

relief based on the absence of a non-discretionary duty.  Ohio Valley Envtl. Coal. 

v. McCarthy, 2015 WL 3824255 at *3, *5 (S.D. W. Va. 2015).  The district court 

granted the Petitioners’ motion for stay of their second claim contingent on 

Petitioners bringing an appropriate action directly before the court of appeals 

within 30 days of the district court’s order.  Id. at *4.  Petitioners did so. 

On September 23, 2015, the EPA responded in writing to Petitioners’ 

administrative petition.  See Respondent’s Addendum 1-2 (“Resp. Add.”).  

      

ARGUMENT 

I. This Court Has Jurisdiction Over the Petition for Writ of Mandamus.   

Petitioners seek relief for an alleged unreasonable delay under the 

Administrative Procedure Act (“APA”).  Pet. at 2.  Petitioners claim that the EPA 

has unreasonably delayed acting on Petitioners’ administrative petition seeking 

withdrawal of the NPDES program from West Virginia, and request that the Court 

order the EPA to respond to the administrative petition within 90 days.  Pet. at 1.  

Because the substantive action that Petitioners seek to compel, i.e., a decision on 

their petition to withdraw the EPA’s approval of West Virginia’s NPDES program, 
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is subject to review in this Court, any claim that the EPA has unreasonably delayed 

taking such action can only be heard in this Court. 

The APA requires that “[e]ach agency shall give an interested person the 

right to petition for the issuance, amendment, or repeal of a rule.”  5 U.S.C. § 

553(e).  The APA further provides that “within a reasonable time, each agency 

shall proceed to conclude a matter presented to it.”  5 U.S.C. § 555(b).  Under the 

APA, a reviewing court may “compel agency action unlawfully withheld or 

unreasonably delayed.”  5 U.S.C. § 706(1).   

A final decision by EPA under the Clean Water Act that a State is, or is not, 

administering its NPDES program in conformity with the Act and applicable 

regulations is subject to exclusive review in the courts of appeals.  33 U.S.C. § 

1369(b)(1)(D) (review of Administrator’s action “in making any determination as 

to a State permit program submitted under section 1342(b) of [the Act]” may be 

had “by any interested person in the Circuit Court of Appeals of the United States 

for the Federal judicial district in which such person resides or transacts 

business.”); see Save the Bay, Inc. v. Administrator of EPA, 556 F.2d 1282, 1288 

(5th Cir. 1977) (“this court would have original jurisdiction to review EPA’s 

decision to revoke or not to revoke NPDES authority” because such a decision 
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 “would be a ‘determination as to a State permit program’ within this court’s 

purview under . . . 33 U.S.C. § 1369(b)(1)(D)”).4 

This Court and other courts of appeals recognize that appellate courts have 

jurisdiction to grant relief to a party allegedly aggrieved by interlocutory 

administrative actions when the appellate court would have exclusive jurisdiction 

to review the final agency decision.  See, e.g., Virginia Dep’t. of Educ. v. Riley, 23 

F.3d 80, 83-84 (4th Cir. 1994) (this Court has authority under the All Writs Act to 

grant interlocutory relief when it will have full appellate jurisdiction following 

final agency action); State of N. Carolina Envtl. Policy Inst. v. EPA, 881 F.2d 

1250, 1256-57 (4th Cir. 1989) (authority to undertake interlocutory review of 

administrative adjudication associated with decision on withdrawal of approval of 

state environmental program); La Voz Radio de la Communidad v. FCC, 223 F.3d 

313, 318 (6th Cir. 2000); George Kabeller, Inc. v. Busey, 999 F.2d 1417, 1421-22 

(11th Cir. 1993).  These cases cite with approval the District of Columbia Circuit’s 

decision in Telecommunications Research and Action Center v. FCC, 750 F.2d 70 

(D.C. Cir. 1984) (“TRAC”).   

                                                 
4  Any challenge to an EPA final determination as to West Virginia’s NPDES 
permit program would require the filing of a petition for judicial review in an 
action separate from this one.  For this and other reasons, the substance of EPA’s 
recent response to the Petitioners’ administrative petition is not before the Court in 
this case.      
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In TRAC, the District of Columbia Circuit held that it had exclusive 

jurisdiction over a claim of unreasonable delay because the final agency action 

sought to be compelled could be reviewed only in that court.  750 F.2d at 75 

(“where a statute commits review of agency action to the Court of Appeals, any 

suit seeking relief that might affect the Circuit Court’s future jurisdiction is subject 

to the exclusive review of the Court of Appeals.”)  In reaching that conclusion, the 

D.C. Circuit stated that “[b]ecause the statutory obligation of a Court of Appeals to 

review on the merits may be defeated by an agency that fails to resolve disputes, a 

Circuit Court may resolve claims of unreasonable delay in order to protect its 

future jurisdiction.”  Id. at 76.  By lodging review of final agency action in the 

Court of Appeals, Congress thus intended that “the appellate court exercise sole 

jurisdiction over the class of claims covered by the statutory grant of review 

power.”  Id. at 77; see also In re City of Virginia Beach, 42 F.3d 881, 884 (4th Cir. 

1994) (because this Court has exclusive jurisdiction of petitions for final review of 

FERC decisions, it has jurisdiction to consider an unreasonable delay claim to 

compel issuance of a decision).  
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Thus, because the final EPA action sought to be compelled by Petitioners is 

directly reviewable only in this Court of Appeals, jurisdiction over Petitioners’ 

claim of unreasonable delay also lies exclusively in this Court.5     

II. Petitioners Are Not Entitled to the Extraordinary Relief of a Writ of 
Mandamus Because EPA Reasonably Responded to the Administrative 
Petition.  

The remedy of mandamus is “a drastic one, to be invoked only in 

extraordinary situations.”  In re City of Virginia Beach, 42 F.3d at 884.  The 

petitioner must demonstrate that its right to issuance of a writ of mandamus is 

“clear and indisputable.”  Id.  Authority to issue a writ of mandamus should be 

exercised sparingly and relief should not be granted unless irreparable harm is 

likely.  Virginia Dep’t. of Educ., 23 F.3d at 84.  Although a writ of mandamus may 

be appropriate when an egregious delay unduly postpones the resolution of a 

matter committed to an agency, In re City of Virginia Beach, 42 F.3d at 885, that 

situation does not exist here. 

The EPA has responded in writing to the administrative petition.  It denied 

the petition with respect to nearly all of the issues raised by Petitioners, thereby 

                                                 
5  District courts have also applied this principle in concluding that they lacked 
subject-matter jurisdiction to hear an unreasonable delay claim in the context of a 
petition to withdraw a state’s NPDES program authorization.  See Johnson Cnty. 
Citizen Comm. for Clean Air and Water v. EPA, 2005 WL 2204953 at *6 (M.D. 
Tenn. 2005) (Tennessee’s NPDES program); Sierra Club v. EPA, 377 F. Supp. 2d 
1205, 1208 (N.D. Fla. 2005) (Florida’s NPDES program).  
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mooting the petition for writ of mandamus as to those issues.  The EPA decided to 

defer a decision regarding portions of two issues: (i) the State’s alleged failure to 

include appropriate water quality-based effluent limits for selenium in NPDES 

permits for mining operations; and (ii) alleged deficiencies in the State’s 

enforcement program for violations at mining operations.  The EPA provided 

reasonable explanations for its decision to defer action on these two issues, and 

deferral of action on these issues does not justify issuing a writ of mandamus.       

A. The EPA reasonably deferred action on permitting issues 
associated with selenium because West Virginia has made 
significant progress on correcting deficiencies and the EPA needs 
further time to review whether recent permits meet the Clean 
Water Act’s requirements.     

Petitioners alleged several problems with the permitting of selenium 

discharges in NPDES permits issued by West Virginia.  See Pet. Add. at 10-14.  

Since 2009, the EPA has reviewed hundreds of permits issued by the State, 

including at least 80 permits with water quality- based effluent limitations for 

selenium discharges.  Resp. Add. at 8.  The EPA found that some of the problems 

identified by the petitioners, in particular those related to “report only” 

requirements and to compliance schedules, Pet. Add. at 10, 13, have been 

addressed by West Virginia and are not grounds for commencing withdrawal 

proceedings.  But because the EPA is still reviewing recent permits with effluent 

limitations for selenium discharges to assure that limits are incorporated consistent 
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with the Clean Water Act, the EPA deferred a decision on the other allegations 

concerning the adequacy of permits for discharges of selenium. 

NPDES permits issued to dischargers must include, in addition to applicable 

technology-based limits, any more stringent limits necessary to achieve water 

quality standards.  The EPA published a water quality criterion for selenium in 

1987 for the protection of wildlife from toxicity associated with selenium.  Resp. 

Add. at 8.  West Virginia subsequently set two aquatic life criteria for selenium, a 

chronic criterion of 5.0 µg/l and an acute criterion of 20 µg/l.  See W. Va. Code R. 

47-2-8, Appdx. E, Table 1, 8.27 (June 2015).  NPDES permits for discharges that 

contain contaminants at levels that will result in an exceedance of, or has the 

reasonable potential to exceed, water quality standards in the receiving water must 

contain water quality-based effluent limitations.  See 33 U.S.C. § 1311(b)(1)(C); 

40 C.F.R. § 122.44(d)(1).  However, not until the early 2000s did the federal 

government and states administering NPDES programs make the connection 

between surface coal mining operations and discharges of selenium at levels 

having the potential to exceed water quality standards.  Resp. Add. at 8.  

In the early 2000s, West Virginia began to require monitoring for selenium 

in discharges from surface coal mines.  Id.  The State included this requirement so 

that future permitting decisions would be informed by actual data from outfalls.  

Id.  Monitoring can be useful to demonstrate several important aspects of a 
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discharge, including whether the contaminant of interest is present in the discharge 

at a concentration that exceeds or potentially may exceed water quality standards, 

and whether there are changes in concentration over time, in different seasons and 

under different hydrological conditions.  Id. at 8-9.  In a number of cases, the State 

issued permits that required the discharger to report the monitoring results for 

selenium but did not place any effluent limitations on the amount of selenium in 

the discharges.  Id. at 9.     

The EPA declined to initiate withdrawal proceedings based on Petitioners’ 

allegations arising from the inclusion of only monitoring and reporting obligations 

in permits because the EPA found that the State has worked to correct this issue.  

When West Virginia previously issued permits only requiring monitoring and 

reporting provisions for selenium for certain outfalls, the State asserted that it had 

inadequate data to be able to establish water quality-based effluent limitations for 

selenium in the permitted discharges.  Id.  The lack of data was particularly 

common for bench discharges, which are discharges from sedimentation ponds that 

only discharge during precipitation events.  Id.  If monitoring showed that the 

discharges included selenium, the state would consider whether selenium permit 

limits were necessary.  Id.  However, more recently, in the case of new discharges 

into waters impaired for selenium, the State has included selenium limits in the 

permits without initial monitoring or analytical data from the discharge, basing the 
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limits on the data from other nearby discharges.  Id.  In addition, the State added 

selenium limits when it reissued permits to existing mines that previously had no 

selenium limits.  Id.  Therefore, the EPA declined to initiate withdrawal 

proceedings based on Petitioners’ argument that permits addressed selenium only 

through reporting and monitoring obligations.  

Petitioners’ administrative petition also alleged misuse of compliance 

schedules in West Virginia’s permits for coal mine discharges.  When the State 

initially incorporated water quality-based effluent limitations for selenium into 

existing mining permits, the State’s permits often provided for a schedule to come 

into compliance with this new parameter.  Id. at 9.   

The EPA declined to initiate withdrawal proceedings based on issues 

associated with compliance schedules because West Virginia has also significantly 

improved this aspect of its program.  The EPA recognized that, prior to Petitioners’ 

administrative petition, West Virginia included compliance schedules in permits 

that may not have been consistent with the Clean Water Act.  Id.  In November 

2007, EPA Region III sent a letter to the West Virginia Department of 

Environmental Protection to clarify the Clean Water Act requirements on the use 

of compliance schedules in NPDES permits.  Id.  Since 2007, the State’s 

Department of Environmental Protection has worked with the EPA to ensure that 

permits with compliance schedules are consistent with NPDES program 
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requirements, e.g., the permits include schedules only when appropriate, require 

compliance as soon as possible, and incorporate enforceable milestones.  See 40 

C.F.R § 122.47; W.Va. Code R. §§ 47-10-8 and 47-30-6.2.o (2015).  The EPA has 

found that only a small number of the over 80 permits it has reviewed since 2009 

that have limits for selenium include a compliance schedule for selenium.  Resp. 

Add. at 10.     

Although the EPA found that West Virginia addressed some of the 

allegations raised by the Petitioners with regard to permits for selenium discharges, 

the EPA elected for several reasons to defer a decision on Petitioners’ request to 

revoke NPDES approval based on this permitting issue.  First, the EPA is 

continuing to review West Virginia’s NPDES permits to assess whether they are in 

compliance with the requirement of the Clean Water Act to include limits as 

necessary to meet the water quality standard for selenium.  Id. at 10. This review 

includes evaluating whether the State is appropriately determining the reasonable 

potential for new discharges to cause exceedances of the selenium water quality 

criteria.  Id.    

The EPA noted that deferring a decision will also allow the EPA additional 

time to consider the impact of potential new selenium criteria on the permitting of 

selenium discharges.  Pursuant to  legislative amendments to W.Va. Code § 22-11-

6 adopted in 2013, the West Virginia Department of Environmental Protection has 
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proposed adding new selenium criteria which, if approved by the EPA, will be 

reflected in permits where a water quality-based effluent limitation is required to 

meet this water quality standard.  Resp. Add. at 10.  

In addition, deferring a decision on the allegations in the petition concerning 

the permitting of selenium discharges is consistent with an ongoing investigation 

by the Office of Surface Mining Reclamation and Enforcement (“OSMRE”) of the 

U.S. Department of the Interior.  The OSMRE oversees state programs that 

implement the Surface Mining Control and Reclamation Act of 1977 (“SMCRA”).  

In June 2013, the OSMRE received a petition from 18 organizations, including 

Petitioners, which requested that the OSMRE withdraw approval of the West 

Virginia surface coal mining regulatory program under SMCRA.  Resp. Add. at 

10.  One of the 19 allegations included in the petition to OSMRE focuses on the 

effect of discharges from mines in creating, and preventing improvement in, 

selenium-impaired streams.  Id.  On December 30, 2013, after analysis of the 

allegations and review of relevant information, the OSMRE issued an initial 

determination on the SMCRA petition.  Id.  The OSMRE determined that five 

allegations in the SMCRA petition warranted further evaluation, including the 

allegation that the permitting of mines by West Virginia impaired stream water 

quality due to selenium discharges.  Id.  The OSMRE anticipates issuing a final 

decision in 2016.  The EPA’s decision to continue evaluating the allegation in the 
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Clean Water Act petition regarding permitting of selenium discharges will enable 

the EPA to coordinate with the OSMRE in its review.  

Based upon the State of West Virginia’s progress in issuing permits with 

limits governing selenium discharges that comply with the Clean Water Act and 

the EPA’s ongoing review of the State’s NPDES program to determine its current 

compliance with the requirement to include limits as necessary to meet water 

quality-based standards for selenium, EPA reasonably deferred action on this issue.     

B. EPA reasonably deferred action on Petitioners’ allegation that 
West Virginia’s lack of enforcement against violations at mining 
operations does not comply with the Clean Water Act.  

The Clean Water Act requires state NPDES programs to have adequate 

authority to address violations of NPDES permits or the permit program.  33 

U.S.C. § 1342(b)(7); 40 C.F.R. § 123.27.  Failure to seek adequate penalties or to 

act on permit violations can be grounds for withdrawing NPDES program 

approval.  40 C.F.R. § 123.63(a)(3).  The EPA determined that three of the four 

specific enforcement-related allegations raised by Petitioners do not constitute 

grounds for initiating withdrawal proceedings: lack of enforcement of permit limits 

for selenium; municipal and industrial facility enforcement; and the Dunkard 

Creek fish kill.  See Resp. Add. at 13-17.  In response to Petitioners’ allegations 

regarding the State’s general failure to adequately enforce against permit violations 

by mining operations, the EPA deferred action pending the completion of 
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OSMRE’s evaluation of the State’s surface coal mining enforcement program.  

The EPA’s deferral is reasonable.     

The EPA reviews the State’s enforcement program as part of its established 

oversight activities.  In 2004, the EPA, working collaboratively with the 

Environmental Council of the States, designed a State Review Framework (the 

“Framework”) to evaluate state enforcement of environmental programs under 

multiple statutes, including the Clean Water Act.  Resp. Add. at 13.  The 

Framework was designed to address concerns about consistency in enforcement 

activity across state programs and in the oversight of state programs by the EPA 

regions.  Id.  The Framework evaluates state enforcement performance using 

existing program guidance, such as EPA national enforcement response policies, 

compliance monitoring policies, and civil penalty policies, and to make 

recommendations to improve the program.  Id.  

 The EPA most recently conducted a Framework review of West Virginia’s 

Clean Water Act program in 2011.  Id.  In the Framework Report, the EPA made 

recommendations for improving certain aspects of the State’s NPDES compliance 

and enforcement program.  Id. While the EPA noted in the Framework review 

specific areas where the State’s program needs improvement, the EPA determined 

in its response to Petitioners’ administrative petition that the quality of West 
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Virginia’s NPDES enforcement program as a whole does not warrant initiation of 

withdrawal proceedings.  Id.   

The 2011 Framework review did not focus on enforcement of violations of 

mining permits; the EPA conducted a separate programmatic review in July 2011 

to evaluate, based on 2010 data, West Virginia’s compliance monitoring and 

enforcement activities for the State’s NPDES mining program.  Id. at 15.  This 

review identified a number of issues with the State’s mining program, including a 

failure to take timely and appropriate enforcement action and a failure to capture 

economic benefit for noncompliance when assessing penalties.  Id.  In addition, 

State inspection reports reviewed by EPA did not capture or document the NPDES 

portion of the facility inspections and based enforcement recommendations only on 

SMCRA requirements.  Id.  

As a result of these programmatic reviews, EPA has worked with the State 

to improve enforcement of the State’s NPDES program for mining permits.  West 

Virginia is working to strengthen the documentation in its penalty calculations to 

show recovery of economic benefit.  Id.  Further improvements include the training 

of enforcement personnel and revisions to enforcement policy documents.  

Information supplied by the State shows that it has undertaken a significant 

number of enforcement actions with respect to mining discharges and collected 
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millions of dollars in penalties since Petitioners filed their administrative petition.  

Id. 

While acknowledging improvements in the State’s enforcement activities 

against violations by mining operations, the EPA is deferring a decision as to 

whether to initiate withdrawal proceedings on this issue pending completion of the 

OSMRE’s evaluation of the State’s surface coal mining enforcement program.  Id. 

at 17.  As described in the previous section, the OSMRE received an administrative 

petition seeking the withdrawal of federal approval of the State’s surface coal 

mining regulatory program.  See supra at 18.  In its response to that petition, the 

OSMRE decided it would evaluate further the enforcement-related allegation that 

the West Virginia Department of Environmental Protection fails to enforce Clean 

Water Act violations at mining sites.  Id. at 16.  The OSMRE is in the process of 

conducting that evaluation, which is considering whether West Virginia is properly 

addressing and preventing repeated noncompliance at mining sites.  Id. at 17. 

According to the OSMRE, it anticipates its evaluation will be completed in 2016.  

Id.   

EPA reasonably deferred its decision on the allegation related to the West 

Virginia Department of Environmental Protection’s failure to bring appropriate 

enforcement actions in the case of violations from mining discharges until after 

OSMRE has completed its evaluation.  The OSMRE findings will be relevant to 
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the EPA’s evaluation of the adequacy of West Virginia’s NPDES mining permit 

enforcement.  EPA’s deferral occurs against a backdrop of an active and improving 

West Virginia mining enforcement effort. The EPA’s limited deferral on this issue 

does not justify the extraordinary remedy of mandamus. 

C. Application of the TRAC factors relevant to agency delay does not 
support issuance of a writ of mandamus.  

Petitioners discuss in their brief six factors articulated by the District of 

Columbia Circuit in TRAC that may be useful in assessing claims of agency delay.  

TRAC, 750 F.2d at 80;6 Pet. Brief at 23-28.  Most of that discussion is no longer 

relevant because EPA has responded to the administrative petition.  To the extent 

EPA’s administrative response includes two limited deferrals as part of its 

determination of the seven issues presented, the TRAC factors do not justify 

issuance of a writ of mandamus.  

                                                 
6 The six factors to be considered are: (1) the time agencies take to make decisions 
must be governed by a “rule of reason”; (2) where Congress has provided a 
timetable or other indication of the speed with which it expects the agency to 
proceed in the enabling statute, that statutory scheme may supply content for this 
rule of reason; (3) delays that might be reasonable in the sphere of economic 
regulation are less tolerable when human health and welfare are at stake; (4) the 
court should consider the effect of expediting delayed action on agency activities 
of a higher or competing priority; (5) the court should also take into account the 
nature and extent of the interests prejudiced by delay; and (6) the court need not 
“find any impropriety lurking behind agency lassitude in order to hold that agency 
action is ‘unreasonably delayed.’”  Id. at 80.  
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The EPA’s limited deferrals meet the “rule of reason” because, as explained 

above, the EPA deferred action only on those issues that involve ongoing 

compliance review or coordination with parallel OSMRE proceedings.  Further, 

Congress did not provide a timetable in the Clean Water Act or in the APA for the 

EPA to respond to administrative petitions that seek to initiate proceedings for the 

withdrawal of NPDES program approval.  Although the program issues raised by 

Petitioners implicate human health and welfare, this factor is not dispositive 

because the EPA’s entire docket involves issues concerning human health and 

welfare and any acceleration here may come at the expense of delay of EPA action 

elsewhere.  Sierra Club v. Thomas, 828 F.2d 783, 798 (D.C. Cir. 1987).  The EPA 

has been diligently working with the State since submission of the administrative 

petition to improve the State’s NPDES program, which has mitigated the alleged 

injury to the Petitioners’ interests prejudiced by the delay.  Thus, consideration of 

the TRAC factors does not support issuance of a writ of mandamus to compel 

action on the limited deferrals included in the EPA’s administrative response.     

D. EPA’s decision to defer a determination on two of Petitioners’ 
allegations reasonably reflects the cooperative federalism of the 
Clean Water Act and the drastic consequences associated with 
withdrawal of the State’s program.  

 The Clean Water Act anticipates a partnership between the States and the 

Federal Government.  Arkansas v. Oklahoma, 503 U.S. 91, 101 (1992).  Congress 

sought to “recognize, preserve, and protect the primary responsibilities and rights 
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of States to prevent, reduce, and eliminate pollution.”  33 U.S.C. § 1251(b).  

Congress intended States to implement the NPDES program.  Id.  The Act’s 

legislative history confirms that Congress intended that the EPA would withdraw a 

state’s NPDES authority only in extraordinary circumstances.  See 118 Cong. Rec. 

33,750 (1972) (statement by Representative Jones of Alabama) (“the Administrator 

shall not [withdraw approval of a State program] except upon a clear showing of 

failure on the part of the State to follow the guidelines or otherwise to comply with 

the law.”).   

  The EPA’s limited deferral decision reasonably reflects Congressional 

intent that the EPA assume a “supervisory” role in the NPDES program.  Dist. of 

Columbia v. Schramm, 631 F.2d 854, 860 (D.C. Cir. 1980); see also Chesapeake 

Bay Found., Inc. v. Virginia State Water Control Bd., 495 F. Supp. 1229, 1232 

(E.D. Va. 1980).  The Clean Water Act’s substantive provisions and legislative 

history “reflect the desire of Congress to put the regulatory burden on the states 

and to give [EPA] broad discretion in administering the program.”  Dist. of 

Columbia, 631 F.2d at 860.     

EPA’s limited deferral as part of its administrative decision also properly 

reflects the drastic consequences associated with a withdrawal of a state’s NPDES 

permit program.  Federal courts have acknowledged these consequences when 

considering an EPA decision to defer a withdrawal decision.  For example, in Save 
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the Valley, Inc. v. EPA, 223 F. Supp. 2d 997 (S.D. Ind. 2002), the plaintiffs sought 

to compel EPA to withdraw the State of Indiana’s NPDES program due to 

noncompliance with the Clean Water Act regarding permitting of confined animal 

feeding operations.  The court recognized that the EPA had worked with the State 

for years to help the State develop appropriate rules to govern these animal feeding 

operations.  Id. at 1013.  Even though the State had not yet come into compliance, 

the court declined “to take the drastic action” of compelling the EPA to 

immediately withdraw the approved State NPDES program.  The court was 

“acutely aware of the harmful effects that could result from the immediate 

withdrawal of Indiana’s NPDES program,” and the significant administrative 

burdens imposed on the EPA if it did so.  Id. at 1014.  As a result, the court 

allowed the State adequate time to bring its program into compliance.  Id.  The 

same considerations support the reasonableness of the EPA’s limited deferral in 

response to Petitioners’ administrative petition. 
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CONCLUSION 

The Court should deny the petition for writ of mandamus.  

Respectfully submitted, 
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