IN THE CIRCUIT COURT OF MARSHALL COUNTY, WEST VIRGINIA

TEXAS EASTERN TRANSMISSION, LP,'

Appellant below/Respondent,

v. Case No: 09-CAP-1K
WEST VIRGINIA DEPARTMENT OF SEERTTRUR TN
ENVIRONMENTAL PROTECTION, |l
DIVISION OF MINING AND RECLAMATION, M e o 2 o0t j
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and
McELROY COAL COMPANY,

Intervenor/Appellee below/Respondent.

FINDINGS OF FACT, CONCLUSIONS OF LAW
AND ORDER

On December 23, 2008, Texas Eastern Transmission, LP (“Texas Eastern™), appealed to
the West Virginia Surface Mine Board (“SMB”) the WVDEP’s approval of McElroy Coal
Company’s request for Revision 33 to Permit No. U003383, held by McElroy Coal Company.
The SMB consolidated Texas Eastern’s appeal with an appeal filed by Columbia Gas
Transmission Corporation (“Columbia’) based on the WVDEP’s approval of the same permit
revision.

Concurrently, an earlier appeal filed by Columbia involving substantially the same legal

issues was pending before the SMB. Columbia had appealed the WVDEP’s June 28, 2008,

'Both Texas Eastern Transmission, LP, and Consolidation Coal Company, original
parties to this appeal, have filed stipulations of dismissal of their respective appeals.



renewal of the mine Permit No. U200601 and the WVDEP’s March 27, 2008, approval of
Revision 31 to Permit No. U102591, both held by Consolidation Coal Co. (“Consol”). The
parties to appeal filed by Texas Eastern which involve approval of Revision 33 entered into a
stipulation that the appeal would be resolved by the final order of the SMB in the appeal of the
approval of Revision 31 to the permits held by Consol.
On February 18, 2009, the SMB issued a final order in the appeals involving Consol. On
March 31, 2009, the SMB issued a final order in the appeals of Revision 33 to McElroy’s permit.
The orders issued by the SMB effectively disposed of the appeal of Revision 33 to McElroy’s
permit. Specifically, the final orders of the SMB effectively held as follows:
1. The application for Revision 33 to McElroy’s permit was required to
describe the measures to be taken to either mitigate subsidence damages to
pipelines prior to mining or to remedy subsidence damage, but was not
required to describe both.
2. Regardless of common law deed waivers, McElroy is required to “either
correct material damage caused to any structures or facilities by repairing
the damage or compensate the owner of such structures or facilities in the
full amount of thé diminution in value resulting from subsidence,” in
accordance with WV CSR § 38-2-16.c.2.
3. The Board does not have the authority to decide McElroy’s argument that

WV CSR § 38-2-16.c.2 is impermissible more stringent than parallel

provision of federal law.



Texas Eastern filed an appeal of the SMB’s final order to the Circuit Court of Kanawha
County on April 29, 2009. Columbia also filed a separate appeal of the SMB’s final order in the
Circuit Court of Kanawha County. McElroy and Consol appealed the final orders of the SMB to
the Circuit Court of Marshall County. Pursuant to an Order entered on July 20, 2010, by the
Circuit Court of Kanawha County, the appeals of Texas Eastern and Columbia were consolidated
with the appeals of McElroy and Consol and were transferred to the Circuit Court of Marshall
County. Subsequently, both Columbia Consol filed a stipulation of dismissal of its respective
appeals, thus leaving the appeals of Texas Eastern and McElroy remaining.

This matter was considered by the Court on briefs and oral argument held on March 11,

2016.

JURISDICTION AND VENUE

This Court has jurisdiction to hear this appeal pursuant to the implementing statutes of
the SMB and the West Virginia Administrative Procedures Act, W.Va. Code §§ 22B-1-9, 22B-4-
3 and 29A-5-4. Venue in the Circuit Court of Marshall County is proper pursuant to W.Va.

Code § 22B-4-3.

STANDARD OF REVIEW

In judicial review of an order of the Board, this Court shall reverse, vacate or modify the

order if the substantial rights of the petitioner have been prejudiced because the administrative

findings, inferences, conclusion, decision or order are:

In violation of constitutional or statutory provisions;

In excess of the statutory authority or jurisdiction of the agency;
Made upon unlawful procedures;

Affected by other error of law;

Clearly wrong in view of the reliable, probative and substantial evidence on
the whole record; or
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6. Arbitrary or capricious or characterized by an abuse of discretion or clearly
unwarranted exercise of discretion.

W.Va. Code § 29A-5-4(g).
The Court reviews questions of law de novo and reverses findings of fact that are clearly

wrong or not supported by substantial evidence or a rational basis. Martin v. Randolph Co.

Board of Education, 195 W.Va. 297, 304 (1995)

FINDINGS OF FACT

l. On or about August 11, 2008, McElroy submitted an application to the WVDEP for
Revision 33 to Permit No. U003383 whereby McElroy proposed to add mining area for
developmental and longwall mining at McElroy Deep Mine in Marshall County, West
Virginia.

2. As part of its application for Revision No. 33, McElroy submitted a Subsidence Control

Plan, as required by WV CSR § 38-2-3 et seq. See Subsidence Control Plan attached as

Exhibit A.
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The Subsidence Control Plan submitted by McElroy contained language stating that, “[i]f
subsidence does occur as a result of the longwall mining, that caused material damage or
reduces the value or reasonable foreseeable use of the surface lands, McElroy will restore
the land or structure(s) or compensate the surface owner.” See Subsidence Control Plan at
Ds 2.

4. The Subsidence Control Plan submitted by McElroy contained language stating that,

“[m]ining beneath gas pipelines will be handled per common law practices and



severance deeds between the pipeline owner and McElroy Coal Company.” See

Subsidence Control Plan at p. 4.

On September 4, 2008, McElroy supplemented its application for Revision 33 with its
Natural Gas/Petroleum Pipelines Subsidence Procedures which states that McElroy
intended to (I) prepare and provide pipeline operators with mining maps and updates; (ii)
give pipeline operators six-months’ advance notice of undermining; and (iii) meet with
pipeline operators to discuss “mitigation procedures that will be implemented by the
[pipeline]. . . owner.” See McElroy Letter and Natural Gas/Pretroleum Pipelines
Subsidence Procedures attached as Exhibit B.

On November 25, 2008, the WVDEP, in accordance with West Virginia Code § 22-3-19,
approved McElroy Coal Company’s request for Revision No. 33 to Mine Permit No.

U003383. See Significant Revision Approval attached as Exhibit C.

On December 23, 2008, Texas Eastern appealed the WVDEP’s approval of Revision 33
to the West Virginia Surface Mine Board® asserting, among other things, that the
application submitted by McElroy failed to demonstrate that its mining operations will be
conducted in a manner which minimizes damage, destruction, or disruption of services
provided by pipelines which pass over the permit area and that McElroy failed to specify

in its subsidence control plan the measures that it will take to protect pipelines from

material damage.

*SMB Appeal No. 08-19-SMB.






