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CORPORATE DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1, the Interstate Natural
Gas Association of America (“INGAA”) is an incorporated, not-for-profit trade
association representing virtually all interstate natural gas pipeline companies
operating in the United States. INGAA has no parent companies, subsidiaries, or
affiliates that have issued publicly traded stock. Most INGAA member companies
are corporations with publicly traded stock.

The American Gas Association (“AGA”) is an incorporated, not-for-profit
trade association representing local energy companies that deliver natural gas in the
United States. AGA has no parent companies, subsidiaries, or affiliates that have
issued publicly traded stock. Some AGA member companies are corporations with
publicly traded stock.

The American Petroleum Institute (“API”) is an incorporated, not-for-profit
trade association representing all aspects of America’s oil and gas industry. API has
no parent companies, subsidiaries, or affiliates that have issued publicly traded stock.
Some API member companies are corporations with publicly traded stock.

The National Association of Manufacturers (“NAM?™) is an incorporated, not-
for-profit trade association representing domestic manufacturers. NAM has no
parent companies, subsidiaries, or affiliates that have issued publicly traded stock.

Some NAM member companies are corporations with publicly traded stock.
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s/ Lela M. Hollabaugh

Lela M. Hollabaugh
Counsel

Dated: October 29, 2019
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INTEREST OF AMICI CURIAE

Amici curiae (“Industry Amici”) represent critical infrastructure: the interstate
natural gas pipeline industry and companies dependent on pipelines to deliver
natural gas. INGAA represents virtually all interstate natural gas pipeline companies
in the United States. INGAA members transport natural gas through a network of
almost 200,000 miles of interstate pipelines and storage facilities.! AGA represents
local companies that deliver natural gas: 95% of all U.S. gas customers receive their
gas from AGA members.> API represents 600+ natural gas and oil exploration,
production, refining, marketing, pipeline, service, and supply firms.> NAM
represents manufacturers dependent on natural gas for fuel and heat; for them,
“direct access to natural gas pipelines is vital to local production and environmental
stewardship.”

Industry Amici have direct interests in continued development of interstate

natural gas infrastructure. These interests are increasingly important because

I See INGAA, Pipeline Fun Facts,
https://www.ingaa.org/Pipelines101/Economics/25811/PipelineFunFacts.aspx (last
visited Oct. 28, 2019).

2 See AGA, About Us, https://www.aga.org/about/ (last visited Oct. 28, 2019).
3 See API, About API, https://www.api.org/about (last visited Oct. 28, 2019).

* See NAM, About, https://www.nam.org/About/ (last visited Oct. 28, 2019);
NAM Center for Manufacturing Research, Energizing Manufacturing: Natural
Gas and Economic Growth (May 2016).
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interstate natural gas pipelines are “[tlhe arteries of the Nation’s energy
infrastructure.” The gas they move heats 69 million homes,® generates over 30
percent of the nation’s electricity,” and is used in the fertilizer that feeds our food
and in many manufactured goods.® The need to ensure access to an adequate supply
of natural gas demonstrates the “exceptional importance” of these appeals. Fed. R.
App. P. 35(b).’

SUMMARY OF THE ARGUMENT

The Panel Opinion is positioned to work a seismic shift in federal law
applicable to the operation and development of critical interstate natural gas pipeline

infrastructure: it is the first federal appellate decision that allows States a unilateral

> See U.S. Pipeline and Hazardous Materials Safety Admin., General Pipeline
FAQs, https://www.phmsa.dot.gov/fags/general-pipeline-faqgs (last visited Oct. 28,
2019).

6 See AGA, Natural Gas Safety Resilience Innovation 2019 Playbook 61 (2019),
http://playbook.aga.org/#p=61 (last visited Oct. 28, 2019).

7 See U.S. Energy Info. Admin., What is U.S. electricity generation by energy
source?, https://www.eia.gov/tools/faqs/faq.php?1d=427&t=3 (last visited Oct. 28,
2019).

8 See INGAA, Natural Gas Fun Facts,
https://www.ingaa.org/Pipelines101/Economics/25811/15915.aspx (last visited
Oct. 28, 2019).

? Undersigned counsel has filed a motion for leave to file this brief and certifies
that this brief was not written in whole or in part by counsel for any party, and that
no person or entity other than the amici, their members, and their counsel has made
a monetary contribution to the preparation and submission of this brief. Fed. R.
App. P. 29(a)(4)(E).
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and unconstrained veto, subject to their sole discretion, over federally approved
pipeline projects and routes based on an unprecedented view of the Eleventh
Amendment. This shift has profoundly disrupted the system of administering the
Natural Gas Act (“the Act”) that has been in place for nearly eighty years.

Industry Amici support rehearing en banc for two reasons. First, the legal
issues are exceptionally important. The Act and its eminent domain provision differ
from other statutory schemes. Congress established the Act as entirely dependent
on pipeline companies to build and operate federally approved critical infrastructure
for the benefit of all, something that no arm of the federal government does.
Congress did not in the Act grant States an unconstrained veto over federal approvals
(as 1t did in other infrastructure statutes). Congress amended the Act to delegate the
federal eminent domain power to pipeline companies in direct response to States’
interference in the development of federally approved critical infrastructure — the
same sort of interference that New Jersey practices now and that the Panel Opinion
allows other States to reprise.

Second, the practical issues are urgent and exceptionally important. It is
difficult to overstate the scope or scale of the problems that the Panel Opinion
creates. Most federally approved interstate natural gas pipeline projects involve
some location on state land interests. Any State may now delay or halt the

development of critical infrastructure simply by acquiring (or being gifted) a
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property interest in land in the federally approved pathway of a pipeline. Likewise,
any State may now impede the operation of existing infrastructure simply by
acquiring (or being gifted) a property interest in a parcel in the pathway of the
pipeline that is subject to a renewable easement, crossing permit, or right-of-way
license, and then refusing to renew the easement, crossing permit, or right-of-way
license. States may now block the operation and development of federally
approved critical infrastructure within their borders, and this is untenable.
These issues are critically important to the many millions of businesses and citizens
that require access to natural gas.

ARGUMENT

I. The disruption of the statutory scheme for infrastructure development
that Congress established in the Natural Gas Act is exceptionally
important.

The Panel Opinion disrupts the statutory scheme for the development of
critical infrastructure that Congress established in the Act, which has operated
effectively for decades. See In re PennEast Pipeline Co., LLC, 938 F.3d 96 (3d Cir.
2019). In 1947, Congress amended the Act to delegate to pipeline companies with
a certificate issued by the Federal Energy Regulatory Commission (“FERC”) the
federal government’s power to exercise eminent domain. 15 U.S.C. § 717f(h). This
amendment was in direct response to States’ efforts to block much-needed, federally

approved interstate infrastructure.
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Prior to 1947, federally approved interstate pipelines lacked eminent domain
authority in numerous States because those States would not grant the right of
eminent domain to pipelines that crossed but did not distribute natural gas in that
State. State law in other States expressly denied the right of eminent domain to
federally approved interstate pipelines. 61 Stat. 459 (1947); S. REP. 80-429 at 2-3
(1947). The expressly stated purpose of the eminent-domain amendment was to
“correct this deficiency and omission” in the Act. S. REP. 80-429 at 3.

During congressional consideration of this amendment, extensive hearings
established that Congress’s earlier omission of an eminent domain delegation from
the Act created serious problems, including that natural gas often could not get to
where it was needed, triggering shortages and shutdowns.!® Testimony directly
articulated a concern that if the eminent domain provision became law, pipeline
companies could use the federal eminent domain power to condemn State property.'!
Nevertheless, the amendment passed both the House and Senate with no limitation

restricting any federal delegee from condemning State property. 15 U.S.C. § 717f(h).

10 See Amendments to the Natural Gas Act: Hearings on H.R. 2185, H.R. 2235,
HR. 2292, HR. 2569, and H.R. 2956 Before the H. Comm. on Interstate and
Foreign Commerce, 80th Cong. (1947) (“Congressional Hearings”); see also
Alexandra B. Klass & Danielle Meinhardt, Transporting Oil and Gas: U.S.
Infrastructure Challenges, 100 IowA L. REV. 947, 996-98 (2015).

! See Congressional Hearings, supra n. 12 at 611 (House committee), 105 (Senate
committee).
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Two aspects of this statutory framework are particularly important here. First,
the Act depends entirely on pipeline companies to build and operate interstate natural
gas infrastructure for the benefit of all. FERC does not do that. No other federal
agency does that. This aspect of the Act is especially important because of New
Jersey’s concession that its property interests could be condemned by the federal
government itself. See Blue Br. at 25. Condemnation by PennEast is the equivalent
of condemnation by the federal government, not only because PennEast is the federal
government’s delegee, but also because there is no arm of the federal government
that condemns property for interstate natural gas infrastructure.

Second, the Act provides a unique role for States. Although other
infrastructure statutes provide States some form of veto with respect to eminent
domain, the Act does not. Compare 49 U.S.C. § 24311(a) (statute delegating federal
eminent domain power to Amtrak, but providing that Amtrak cannot condemn State-
owned property); 16 U.S.C. § 814 (Federal Power Act provision restricting federal
licensees’ authority to condemn public parks owned by a State). The Act allows
States to have a voice in FERC proceedings before FERC grants a certificate to a
pipeline company (which is necessary for the company to condemn property), but
not a veto at any stage, let alone after a certificate is granted. 15 U.S.C. § 717f.

The Panel Opinion disrupts this statutory framework in two ways. First, it

erroneously assumes that with the stroke of a pen, and without any participation by
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FERC, an “accountable federal official,” 938 F.3d at 113, may be available for the
first time in 72 years to exercise the federal eminent domain power under the Act
over State property interests. The Panel Opinion offered this as a “work-around,”
but there is no statutory or regulatory basis for such a process. FERC, States,
landowners, and pipeline companies have operated for decades without any such
official in existence, and a single decision by a single court is woefully insufficient
to conceive one.

Second, the Panel Opinion opens the door for States to use their property
interests unilaterally to override FERC’s decisions about where to site infrastructure,
even after FERC has issued a certificate for a project. The veto power created by
the Panel Opinion is unconstrained and virtually perpetual — there are no legal
standards or criteria for when or how it may be used. This would be enormously
disruptive to FERC, which issues certificates after a lengthy process designed to
ensure that proposed projects and their routes are in the public convenience and
necessity. An unconstrained and unilateral State veto supplants FERC’s exclusive
jurisdiction under the Act as well as FERC’s purpose and considerable expertise.

Likewise, the Panel Opinion is enormously disruptive to critical
infrastructure. It leaves pipeline companies building or operating federally approved
infrastructure virtually no procedural mechanism to seek legal relief to address

disruption by States. States now may attempt to thwart federal approval by acquiring
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parcels of property along the proposed route; wait until after a project is federally
approved to immunize from condemnation parcels along the approved route; or
disrupt the operation of existing infrastructure by refusing to renew previously
granted easements, crossing permits, or right-of-way licenses necessary for the
pipeline to operate.

The Panel Opinion may leave pipeline companies and FERC forever
vulnerable to a State’s attempt to exercise its new veto. Depending on the
circumstances, this new veto may mean that federally approved pipeline projects
cannot be completed, if they cannot be rerouted. Ultimately, this vulnerability takes
the United States back to the years that the Act was in operation with no delegation
of the federal eminent domain power — a scheme that Congress expressly rejected.

Standing alone, either of these disruptions is worthy of rehearing en banc.
Together they establish an urgent need for the Court to reconsider these appeals.

II. The scale and scope of the practical difficulties created by these
disruptions are exceptionally and urgently important.

The scale and scope of the practical difficulties created by these disruptions
are urgent and extremely important. First, the disruption wrought by the Panel
Opinion may occur on a dramatic scale. The opportunity for States to exercise their
new veto will arise often. In light of New Jersey’s recent push to acquire property
interests in privately-owned land, the size of the potential no-build zone created by

the State’s new veto will be more than thirteen hundred square miles. Additionally,



Case: 19-1191 Document: 003113389582 Page: 16  Date Filed: 10/29/2019

there are numerous existing and proposed interstate natural gas pipeline projects
elsewhere in the Third Circuit, which includes substantial portions of the Marcellus
Shale region (which is found beneath approximately sixty percent of Pennsylvania’s
total land mass).!?

But the problem is not limited to this Circuit. In Industry Amici’s experience,
most federally approved interstate pipeline projects cross some state property
interests. In some States, all federally approved interstate natural gas pipeline
projects developed by a particular company cross state property interests.!

Most States have numerous state highways and roadways that cross the state
both north to south and east to west. Most States have numerous streams and creeks
in which the State owns the riverbed or other submerged land. Depending on how
States use their new veto powers, these roadways and waterways may become the
legal equivalent of multiple Great Walls of China.

As the first federal appellate decision on this issue, the Panel Opinion opens

the door for States at any time to succumb to the political whims or parochial views

12 Marcellus Shale Coalition, Marcellus and Utica Shale Formation Map,
https://marcelluscoalition.org/pa-map/ (last visited Oct. 28, 2019).

13" See Columbia Gas Transmission, LLC v. 0.12 Acres, No. 1:19-cv-01444-GLR
(D. Md.), Doc. 38 at 6 (pipeline’s pleading stating that “every single one” of its
FERC-regulated interstate pipeline projects in North America, which together
transport gas through nearly 10,000 miles of pipeline in ten States, crosses and/or
collocates with state-owned property or property interests).
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of their constituents, to the detriment of other States’ citizens. It creates an incentive
for landowners to sell or gift to States any kind of property interest to avoid
condemnation or obtain more money from the pipeline company. Depending on the
kind of property interest conveyed, the problem may endure in perpetuity, forever
immunizing parcels from condemnation for critical infrastructure.

Ultimately, if a State decides that it wants no further interstate natural gas
pipeline projects within its borders, the Panel Opinion affords a legal mechanism for
the State to pursue that goal. In 2018, the United States consumed more energy than
ever before, and natural gas consumption reached a record high.!* Given the United
States’ increasing reliance on natural gas and the concomitant need for new interstate
transportation capacity, the scale of this problem is virtually guaranteed to grow.

Second, if the disruption wrought by the Panel Opinion is fully unleashed,
there will be virtually no way to contain its scope. Although pipeline companies
could consider commencing condemnation actions in state courts, there is no
guarantee that state courts will be a viable option: States may eliminate at their sole
discretion the opportunity for relief in state courts. Further, because States’ new

unilateral and unconstrained veto endures even after FERC approves a pipeline’s

14 See U.S. Energy Info. Admin., Today in Energy (Apr. 16, 2019),
https://www.eia.gov/todayinenergy/detail.php?1d=39092 (last visited Oct. 28,
2019).

10
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pathway (as in this case), pipeline companies (and FERC) will never know whether
or how much difficulty is just around the corner.

The need for projects to be re-routed is unpredictable and unlimited: as this
case illustrates, a State may force a pipeline company to re-route a project after both
industry and federal authorities have sunk many years and expenses into developing
a route and obtaining or providing federal approval for it. Even if a re-route is
possible, the result will be a higher cost for gas for end users.

Moreover, the Panel Opinion demarcates no boundaries on the State’s power,
leaving the door open for a State to assert that any kind of property interest that
touches the property could preclude condemnation. Eager States have every
incentive to push this limit and may assert that numerous kinds of State property
interests that touch property in the path of a pipeline completely foreclose
condemnation of the affected parcels. If the Panel Opinion remains in place, the
only limitation on how many projects are delayed, disrupted, or halted, and how fast
these effects materialize, will be the political whims of the States.

There must be boundaries on States’ opportunity to interfere with federally
approved critical interstate infrastructure that has been determined to be in the public
interest. As history has taught, the process of siting, building, operating, and
expanding such infrastructure cannot be subject to the unpredictable free-for-all of

States’ selfish political whims.

11
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CONCLUSION

This Court should rehear these appeals and order that they be re-briefed and
re-argued so that the foregoing issues may be considered.
Dated: October 29, 2019 Respectfully Submitted,
s/ Lela M. Hollabaugh

Lela M. Hollabaugh
Counsel for Amici Curiae
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