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This article examines 13 questions on liquidated
damage remedies in real estate purchase contracts
under the laws of West Virginia in accordance with
an ongoing American College of Real Estate Law-
yers (ACREL) project by the Acquisitions Committee.

1. May the Seller choose specific performance
instead of liquidated damages (so that liquidated
damages are not an exclusive remedy)?

Specific performance has been an available remedy
for a breach of obligations under a real estate con-
tract for the entire jurisprudence of West Virginia.! A

seller is able to file a suit for specific performance.?
The remedy is available in certain circumstances so
long as the real estate contract does not mandate
otherwise.®* The presence of a liquidated damages
clause does not preclude an action for specific per-
formance.* A contract can set forth any combination
of damages and the parties shall be permitted to set
forth multiple damage claims for a breach of such
contract.® Specific performance is not a matter of
right and is examined on a case-by-case basis. It is
granted at the discretion of the court after examin-
ing all facts and circumstances related to the pur-
chase of real property.®
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West Virginia jurisprudence generally considers spe-
cific performance to be an extraordinary remedy,
especially where the underlying contract does not
specifically mandate specific performance.” How-
ever, because of the unique nature of real property,
specific performance is routinely awarded for pur-
chase contracts in West Virginia.®

Specific performance requires that the party seek-
ing such remedy be without fault as related to the
contract or transaction. In an action for specific per-
formance, there cannot be actual fraud or mistake
by the non-breaching party asserting the action for
specific performance.’ Additionally, the requirement
of specific performance cannot cause hardship or
oppression.”® Courts require that the party seeking
specific performance of a contract not be in breach
of that contract for any reason." Misrepresentation
can be a defense to a suit for specific performance.”?

2. May the Seller choose actual damages instead
of liquidated damages (so that liquidated
damages are not an exclusive damage remedy)?

If the terms of the purchase agreement clearly and
unambiguously address a seller’s rights to liquidated
damages, then the express terms of purchase agree-
ment will likely determine the seller’s right to choose
between the two, provided the liquidated damages
provision is valid.”® Thus, while no jurisdictional case
law is directly on-point, a West Virginia court would
probably—though not certainly—conclude that an
unambiguous contractual provision which allows a
seller to choose between liquidated damages and
actual damages is enforceable.

There is no jurisdictional authority that directly
addresses the question of whether a seller may elect
to pursue actual damages, rather than liquidated
damages, if the parties’ written contract only pro-
vides for liquidated damages. That said, West Vir-
ginia’s courts are generally reluctant to “add” terms
to written agreements." Thus, if a purchase and sale
agreement is silent as to whether a seller may choose
between actual and liquidated damages, a West Vir-
ginia court would probably conclude that the seller
only has the right to pursue liquidated damages.

Notably, however, if a buyer’s breach amounts to an
outright repudiation of its obligations to a seller, and
the seller’s actual damages far exceed its agreed-
upon liquidated damages, the seller might suc-
cessfully argue that it is entitled to actual damages.
The District Court for the Southern District of West
Virginia briefly considered this issue in Continental
Realty Corp. v. Andrew J. Crevolin Co."” While Continen-
tal did not involve a real estate purchase agreement,
the court’s analysis and conclusions are instructive.
Here, a hotel owner/operator (Continental) entered
into a written agreement with a general contractor
(Oakridge), pursuant to which Oakridge agreed to
construct a Holiday Inn in downtown Huntington,
West Virginia. The contract between Continental
and Oakridge called for liquidated damages in the
sum of $1,333.33 per day of delay in Oakridge’s
completion of the project. Oakridge, however, did
not merely delay its performance, but “simply aban-
doned the project in a manner which was not only
violative of their contractual obligations, but in a
manner so as to leave the project in such a condition
as to be subject to serious water damage.””® Thus,
the Court concluded:

in cases of abandonment as here, and as dis-
tinguished from mere delay in completion, the
better and more equitable rule is that abandon-
ment is a breach, voiding the liquidated dam-
age clause. This is especially so where the aban-
donment results in actual damages far in excess
of the liquidated amount called for under the
contract. To do otherwise would be to award
the wrongdoer. The liquidated damage clause
was contemplated by the parties to cover nor-
mal delays. When Oakridge abandoned the
project as it did, it repudiated the contract and
actual damages may be recovered.”

Ultimately, in any jurisdictional scenario, the terms
of the purchase and sale agreement between the
seller and buyer will weigh heavily on the seller’s
right to elect between liquidated and actual dam-
ages. The parties to a purchase and sale agreement
should therefore make every effort to ensure that
the terms of the agreement clearly, precisely, and
comprehensively address the parties’ respective
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rights regarding the applicability of liquidated
and actual damages, as well as the seller’s right to
choose between the two.

3. If the Seller may choose liquidated damages
or actual damages, may it have both?

No, West Virginia cases do not contemplate award-
ing both actual and liquidated damages. If there is
an enforceable liquidated damages clause, a party
is entitled to recover liquidated damages only. West
Virginia courts abide by the theory that the con-
tracting parties’ intent should be given effect if they
choose to contract around the default rules.”® How-
ever, in the event that a contractual liquidated dam-
ages clause is held to be an unenforceable penalty,
the remedy for breach will revert to the default rem-
edy at law, actual damages.

In lieu of actual damages, parties to a contract for
the sale of real estate may establish liquidated dam-
ages in the event of breach.

Parties may properly contract for liquidated
damages (1) where such damages are uncer-
tain and not readily capable of ascertainment in
amount by any known or safe rule, whether such
uncertainty lies in the nature of the subject, or
in the particular circumstances of the case; or (2)
where from the nature of the case and tenor of
the agreement, it is apparent that the damages
have already been the subject of actual fair esti-
mate and adjustment between the parties.”

This provides certainty between the contracting
parties. However, as noted, a party may be forced
to settle for its actual damages. It has long been the
law in West Virginia that if liquidated damages are
disproportionally high in relation to actual dam-
ages, the contractual liquidated damages clause
will be invalidated as an unenforceable penalty.?° In
such instances, the remedy is actual damages only.

Finally, it should be noted that a seller’s claim for
liguidated damages does not necessarily preclude
the seller from seeking damages based on injuries
that are not covered by the liquidated damages
clause. It is, in fact, well established in West Virginia

that “[a] provision for liquidated damages will not
prevent recovery for actual damages for events
which are not covered by the liquidated damages
clause, unless the contract expressly provides that
damages other than those enumerated shall not be
recovered.””

4, If the Seller may choose liquidated
damages or actual damages, but not
both, when must it decide?

If a contract calls for liquidated damages, and those
damages are reasonable and not considered a pen-
alty, then the parties decide at the execution of the
contract that liquidated damages will be the dam-
ages awarded under a contract.”> However, if the
liguidated damages clause does not cover events
and/or damages from a breach, then actual dam-
ages can also be sought at the date of the breach
absent a provision in the purchase agreement stat-
ing that liquidated damages are the only damages
to be awarded.?

5. Is there an applicable statute addressing
liquidated damages clauses?

No, West Virginia does not have a liquidated dam-
ages statute related to the purchase and sale of real
estate. However, West Virginia does have a statute
addressing liquidated damages which applies to the
purchase and sale of goods. West Virginia Code sec-
tion 46-2-178 (Liquidation or Limitation of Damages;
Deposits) states the following:

(1) Damages for breach by either party may
be liquidated in the agreement but only at
an amount which is reasonable in the light of
the anticipated or actual harm caused by the
breach, the difficulties of proof of loss, and the
inconvenience or nonfeasibility of otherwise
obtaining an adequate remedy. A term fixing
unreasonably large liquidated damages is void
as a penalty.

(2) Where the seller justifiably withholds deliv-
ery of goods because of the buyer’s breach, the
buyer is entitled to restitution of any amount by
which the sum of his payments exceeds
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(@) the amount to which the seller is entitled
by virtue of terms liquidating the seller’s dam-
ages in accordance with subsection (1), or

(b) in the absence of such terms, twenty per-
cent of the value of the total performance for
which the buyer is obligated under the contract
or $500, whichever is smaller.

(3) The buyer’s right to restitution under sub-
section (2) is subject to offset to the extent that
the seller establishes

(a) a right to recover damages under the provi-
sions of this article other than subsection (1), and

(b) the amount or value of any benefits
received by the buyer directly or indirectly by
reason of the contract.

(4) Where a seller has received payment in
goods their reasonable value or the proceeds
of their resale shall be treated as payments for
the purposes of subsection (2); but if the seller
has notice of the buyer’s breach before reselling
goods received in part performance, his resale is
subject to the conditions laid down in this article
on resale by an aggrieved seller (section 2- 706).%

6. What is the test for valid
liquidated damages clause?

West Virginia has not had the occasion to discuss
the validity of liquidated damages in the context
of real estate purchase agreements. West Virginia
has upheld liquidated damages when set forth in
an installment land sale agreement, which could be
viewed as atype of real estate purchase agreement.?

Further, the Supreme Court of Appeals of West Vir-
ginia has set forth the “black-letter rule on liqui-
dated damages provisions” that would be equally
applicable to real estate purchase agreements.?

Parties in West Virginia can contract for liquidated
damages in two situations. First, parties can con-
tractually agree to liquidated damages “where such
damages are uncertain and not readily capable of
ascertainment in amount by any known or safe rule,

whether such uncertainty lies in the nature of the
subject, or in the particular circumstances of the
case.”” Second, where the “tenor of the agreement’
establish[es] that the parties calculated the liqui-
dated damages ‘through actual fair estimate and
adjustment.””?® These two situations need not be
connected and can stand independently.

However, “when the amount is grossly dispropor-
tionate to the actual damages such a clause in a
contract is a penalty clause rather than a liquidated
damages provision.”” And such a “penalty clause
will not be enforced unless justice clearly demands
it.”2% In making this determination, one “must look
retrospectively to determine whether a disputed lig-
uidated damages clause would impose a penalty if
enforced.”' Therefore, a liquidated damages clause
might be reasonable and enforceable when examin-
ing facts associated with the particular instance, but
penal and unenforceable in reality.?

Accordingly, in West Virginia, a liquidated damages
clause in a real estate agreement is likely valid when
damages would be uncertain or hard to calculate
and/or when the parties have taken reasonable
efforts to ensure the liquidated damages is a fair
estimate of the true damages, and not a penalty.

7. Who has the burden of proof?

As a general rule, the burden is on the breaching
party to prove that a liquidated-damages clause is
unenforceable.® Unfortunately, the Supreme Court
of Appeals of West Virginia has not addressed this
issue in the context of real estate purchase and sale
agreements. Other cases relating to the purchase
and sale of property, however, support the conclu-
sion that the party seeking to avoid the liquidated
damages provision bears the burden of proof.>*

8. Asof when is “reasonableness” tested?

West Virginia courts consider reasonableness of a
liquidated damages sum as part of the analysis of
whether the sum is properly considered an enforce-
able liquidated damages amount or an unenforce-
able penalty.®
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While the Supreme Court of Appeals of West Vir-
ginia has not specifically defined the analysis as a
two-part test, the court looks both at reasonable-
ness of the sum at the time of contracting as well
as in comparison to the actually-incurred damages
arising from the breach.?¢

9. What percentage of the purchase price is
likely acceptable as liquidated damages?

A West Virginia court has enforced liquidated dam-
ages clauses where the liquidated damages were
approximately 15 percent of the purchase price. In
Stonebraker v. Zinn, where there was default on an
installment contract, the seller retained a $1,500
down payment and all monthly payments made
up to the point of breach.?” That court concluded
that the $189.09 monthly payments paid by the pur-
chaser were reasonable considering the fair rental
value of the home.?® In all, the seller retained $3,850
for a home valued at $25,000, which the court found
not to be an excessive retention.*

The court also noted that, in West Virginia, in con-
ducting this reasonableness analysis, a court should
consider expenses and opportunity costs incurred
by the seller. Specifically, they should consider
“not only the loss of fair rental value to the ven-
dor, but also costs involved in the sale of the prop-
erty, depreciation, attorney fees and other directly
related expenses arising by virtue of the purchaser’s
abandonment of the property.”°

10. Are actual damages relevant for
liquidated damages and, in particular,
will liquidated damages be allowed
when there are no actual damages?

West Virginia courts have not considered this ques-
tion in connection with a real estate transaction.
However, the question has arisen in the construc-
tion context. For example, in Charleston Lumber Co.
v. Friedman, the court heard a case involving liqui-
dated damages arising out of a contract for con-
struction of a building.*' There, a contractor was to
pay $10 per day if the building was not completed
within the agreed-upon time frame. The court found

that in cases where “a contract fixes liquidated dam-
ages, no proof further of damage is required. Proof
of actual damage is not necessary.”? Thus, the con-
tractor was forced to pay liquidated damages, even
though there was no proof of actual damages caused
by the delay.”* However, because West Virginia juris-
prudence requires liquidated damages to be exam-
ined to ensure that such damages are not penal in
nature, actual damages may still be relevant.

11. Is mitigation relevant for
liquidated damages?

In West Virginia, courts have recognized that one
generally has a duty to mitigate damages: “As a
general rule a person whose property is endan-
gered or injured must use reasonable care to miti-
gate the damages; but such person is only required
to protect himself from the injurious consequence
of the wrongful act by the exercise of ordinary effort
and care and moderate expense.”*

12. Isa“shotgun” liquidated
damages clause enforceable?

A “shotgun” liquidated damages clause is one under
which a party has a right to liquidated damages for
any default by the other party, whether or not the
default was material. The enforceability of a “shot-
gun” liquidated damages clause would be deter-
mined on a case-by-case analysis. Although parties
are free to execute contracts on their own terms, lig-
uidated damages clauses which are grossly dispro-
portionate to actual damages incurred will likely be
unenforceable.

13. Does a liquidated damages clause preclude
recovery of attorneys’ fees by the Seller?

Though this question has not arisen in the context of
a real estate transaction, it has been considered in a
case involving a leasehold interest. In Vance v. Small-
ridge, a liquidated damages clause specified the
amount for late rent payments.* The contract also
stated that attorney’s fees were recoverable in the
event of breach.*® The Supreme Court of Appeals of
West Virginia affirmed the lower court’s ruling that
the provision for attorney’s fees was valid as it was
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an’

‘arms-length transaction” between two experi-

enced parties.”” Thus, courts will enforce provisions
for attorney’s fees provisions even where there is a
liguidated damages clause.
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